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i Mpallato Court Syllabi.

. Kanmns Court of trhmxonhm De- |

] prrtmont, E vinion.
. No. W
B I.. : Flled Novomber 8, 1677
= W, B, Gleason, et nk, plalntifs in ercor,

! 1 Vi,
o Wlﬂ'm H. KeMog, et al, defendants In
i erTor.

[ e frond the Distriot Court of Jackeen
| 4 oounty,
t tht record. does

gl l
r t contalns o
o lulm-nt of all t

lll'ﬂtro.d-
| d hhlveus m:’lnnl .nd t;n 'g:orrnc‘“ r;-
., oom o -
'Y Juwomnd n'::d the cane stb-

In June, 1867,
v examined the record and are
um. the former judgment of this

Prr Curlae,

jon wan submitted (o this eourt
lnn nIocl Jmulr:r ith, A u-
of the court

. taoe w

£} All the Judges concurring.

¥l A trie copy.

: uml- W. H THOMPﬂm\

: Hen!. | ork,

' purtment, Kastern Divislon.

i Kuhss Court of Appenls, Northern De-

i No, s,

L Barhor Asphalt Paving Company, plain-
U in error,

ity of Topoekn, :.I.:fondnnt In arror,

i Firror from Bhawnee County Distriet Court,
REVERSED,

: Hyllabus, By the (Court. Mahin, . J

In an action ot a paving contract, In
" wi . Againal n eity to recover n balanee

alle 1o b due thereon, an answer (hat
BT L 1 e
m an elght- n 0l o
I nth!'gmnlh two blocks on  sald
n smq fch two blocks constituted two

L to specia]l taxing districts in the

s el of Topekn, and wmld pawtns Mlnq
lphn.l lmpra ement, for whie he
law the wald toxing dintricts warﬂ alone
Wablg; that the cost of such lLinproves
ﬁn‘n “Is_therefore o ble agalnat the
m]mm in mald taxi tn, and

manner char nglo wgninst the
d ‘uI‘H at large,” docs not state A defonse
It was error for the court to overrule o

¢ rrer therstoe,

A true copy,

”
i

W, H THOMPSON,
Clerk.

" Kamsas Couft of Appesls, Northern De-
partinent, Bastern Dviston.

N 3
1887,
plnintif® In error,

Fllsdl Novembuer §,
' V. J. Lane,

Vi,
~ The State of Kansas, defendant In seror,

*. Ertor from the Court of Common Mens
il » Wyandotte Connty.
" : REVERSED,
~ Byllabus. Hy the Court. MaoEiroy, J.
' 1. *The conditions of this recognizance
i that If the above bonden, lsane H.
son, personally be and appéenr
4 A tur Waahdatte. on the fit day of
A n e, on the
3 axt termy thereof, It being the i
= .‘lunn m then and there to answer
" tha charge of having at the county of
I ottle um.'l Hinte of Kansas, on or
| about the 1ith da of Am“ll A D,

I8,
ublde

50 ftted the o
n of such ouurt. uus a0 mot dn;im
| °4 ve, then this mnlmcu ul
M.hxrwlla Il lhu.l

T . e mlml und In “r dlﬂnldodl.hﬂ
- recogn I'IIM secondition (L]
Y s 5o I.‘I o :rtia%nt bﬁ?dh?}':«'im:

U] B en o [ 0
3- m the term deslgnated therein,

[ A true copy.

o thedet: W, H. THOMPSON,

I 1 Clork.

Kansas Court of e

Appeals, Northern
" partment, agtern Diviston.

No. ;0.
Filed November 11, 1567

L Olver' N, Bchee, plainti® In eror,
- EW Shoro, by 3. M. Bhote. hia next felend,
endun errar,
@rror from Court of Common Pleas, Wy-
L= mdoite County.
S AFFIRMED.
Syllabus. By the Court. Wells, J. !

I. Where an aotion upon a contract for
nmnty of & horso
pursons fol

there s oot such & variance
o th ploading and lhn vardiot an to
sotting aslde of the verdior,
other a horse
that it In ns

courl s correct. The judgment of the court
i1t be umrmi |

ntly, mﬂ|
pm th. evidenco wan uﬂinhll rllabie

Byllnbus

nug:‘ and rdnud lnd lln lal‘inmtlﬁa
umined lﬂ g nd to mnuln no reversible

arvor.
A true copy.
ALLent : W, H. THOMPRON,
[Beal.) Clérk.

Northorn D

Kansgs Court of Appeals
hl\lHlnl‘l

partment, Eastarn
No. &2,

Filed November b,
The Btate of Kansas, appelles,

1%

Vi
Lawn, nppellant

Murtin E.
Appenl from Wabnonwes Connty
AFVFIRMED.
Ayllahus, By the Court. MeElroy. J

1. It ls not ervor for the trial court lo
overrule a mouqn to quash an Lndict it
for (rregularity In selecting tho grand
ury whero such freegulnrity, th tho opin-
on of the court, dogd not amoshi to cor-
ruption.

£ Tt s within the disaration of the teial
court o permit the names of additiogal
witnesses to be Indoried on an indictmynt
at the comnmencoment of the 1eisl, aml n
Judigment whoald not be Pavecksed on s
oount of siuch permlsslon, unlss (U appears
that such Indorscment was an abusd of
such diseretion.

3 Evidence tending 1o prove the acctsed

Alty of an offeuds not shargid i the
m!clml‘m is not, on that ncoonnt, iegm-
petent, if It tondi to prove ahy tict cons
stituting an element In the qfft'nnu that
Is charged In the Indletment, If Intent In
material, any fact In incompotont against
the aceused which tends to show tan mes
tive of the eriminnl net chargnd, In ruch
caso the ovidence I8 not Ineompelent hes
causa It may tend to whow the woecusesd
gullty of snother offenge han o une
charged.

A true copy.
Atbest:

W, H. THOMPRON,
|8eul] Clerk

Kansus Court of Appeils, Northern The-

partment, Eastern Division
No, B,
Filed November 0, 1897,
The Btste of Kansus, appelles,
Samuel Al Jnh::mn appellant.
Dint it

Wiabaunsae County

Court.
REVERBEED.
Hy the Court

Error from

Walls, 1.

1. A motion to quash an Indietment for
irregularities in the selectivn and proced-
Ings of the grand jury that returned It
can only be suatained under Far, 54, G. 8.
138, when such Irvegularities, In the opinion
of the court, amounts to corruption, and
where the evidence upon thit question |8
conflicting, the judkment of the court be-
low will not be disturbed.

L The lII'It'l'I.I'lll'lled posstaslon  of  the
frolts of orime, rocontly after I com-
minslon, s prhmn fﬂt I --\'sllijw;m? of guilty
ponsession, and appllés squeldly to o lmrnun
charged :Jlth receiving und to one chnrged
with tnking It, and such possession noed
not ba exclusive, but a folnt podsession

may, in mnnmtion with ~ other ¢frcum-
stances, Justify a conviction.

3. Bestdes the formal matier of venue,
elc. to lawlully convict the defendant In

# ciso, It wad necessary for the jur)’ o
lm\-e found from the evidenve, beyond s
reasonible doubt, the following fucts, only:
Firat, that the body of Amelln Van Fleet
wos  unlnwfully removed from Its grave
tor the purpose of disgection, und

Becond, that the defendant recelved sald
body, Knowing that It had Desn so unlaw-
fully removed for such purposs, or know-
ngly alded, counseled, abetied, or nssisted
BoIme other person or persons n so dolng,

4 It was not error for the court (o re-
fuse Lo give tho Jury an lnstruction, In sub-
stence, that the proof of the good char-
ueter of the defemlant completvly removed
the presumption of gulit urlulnt from the

sspasion of the stolen body, but It was
he duty of the jury to consider (ho Nl-
dence upon ench of thess subjects und
it such wolght ae they thought It entit 10:1
to under all the ¢lroumstances of the case.

B It Is reversible ervor for a oourt to
assiime a materinl mnlmvurtml question,
e n t proven, and instruct the jury as
to thelr duty nhder such assumption,

A true copy.
Attent:
[Benl )

W. H. THOMI'SON,
Clerk

-

Kansus Coupt
potiment. EBastern DMvision.

No, 18,

George W, Markloy, plaintiff in ervor,

VM,
Mary H. Kirby, administratriz, defendnnt

In error,
Error from Osage District Courl,
REVERBED.

By the Court, Dennlson, P, J.

The Courts of Appeals derive thelr Juris-
diction from chapter 8 of the Session
u{aﬂﬁ. and when the record of cass within
thelr Jurisdletion which was originally
in the Bupreme court, is recelved

by the Court of Appeals, It Im tely
s e o s Y gt

1 and eampleta tlon of
such coss as tho
commented in suc Cuurt of Appe
2. A onse which remains undecided 1n

court Is pending thereln,

passage of the not creating
IM I{nm Tt ot Appeals, the auprr'ue-

court wan divestad of all jurisdiction of
the canss “pending u:nuln which they
were directad (o l.rnmltr to the mtml ol
Appeals, excopt such reviewin e
lon us I8 provided for In sal lc , and
conld make no valld order In sich canes
pxﬂ:l':il. the order trunsfercing them an Al
rect

f Where the record shows thot 4 party
ubjevis at the time and siyes wn exeeption
‘ 0 the Instructions given by the court s
& whole, and to ench and every Instruction
popurutely, and to wach wnd every paret
thereof, such sxceptions are sufficient to
(-‘htuln n review of nny part of such instroc.
tlons,

B Inown setton for mallclous proseaution,
the question of probuble cause |8 one of
| Inw for the court to determine, If the un-
disputed focts show thint there eliher wius
|ur wnn not hrnhuble cuusg, the court should
| find, and should fnstrdet the Jury (hat
tru-rr wis or waa pnot probable cause shown,
If, howover, there Is o substantial dispute
about the facte whlr-h conatitute the prob-
able duuse or the wunt thereof, it is for the
Jury to detormine what facts are proved,
ond far the court to eay whether they
amaount to probable eause.

All the Judges concurring.
A true copy.

Attent: W. 0. CHAMPE,
18enl] Clerk.
Kot Court of Appeils, Bouthern De-

Bantern DIviston.
No, 1m0,

partment,

E, MeGrath, plalatdit in error,

Vi
Frank Cronse, sdmipistrator, defendant in
orrar

Ereor feom Frankln Distriol Conrt
ATTIRMED,

Srllabus, By the Court,  Deanisan, I*. J,

1. Where i nrlm-u contrmoet contains u
stipulation thst “all disputes or questions
thiat may arise in regard to prives of atock,
shall be settled by n reliahle and compe-
lent person agresd upon by the pacties o
this contenet:™ Held, thet such o stipu-
tnthon Is not & comdition |llrl-1.c11"nl 1o the
!III!;Imunnnvoe of i st wnd Is o matter of
Helenpe,

2 Where o written contract provides that
the goods shall be lsted st “cost In mare
| ket with 5 per cent. added, parol testimony
1 ndmisdible to uhow the menaning given
th the terms, by the parties to the contract.

% Where o written eontract fadls to pro-
vide & menna by which the price of fixtures
and tools are to boe determined, proof of an
oral contepet s to their price s pdmivsible.

L Whoere the trial court erronsously per-
mits the Introdudtion of testimony which
contradiots or varles the terms of & writ-
ten  contract as (o I.Im price of cortaln
Foods, and where the jury ino thelr answers
o specinl (‘)'uontlnnn ntatd that they allow
the tﬂnll‘lli nothing on account of such
goody: Hi that nm substantinl rights of
the dntnndnnl are not prejudiced therehy,
nnd the esror in Immuterial

& The Instructions refused amd given and
the speeial questions rofused and given,
oxamined, and ne ervor found in the il
ings of the trial vonrt thoron.

All the Judmes concurring.
A true anpy.

Atbest: Ww.
18ent]

0, CHAMPE,
Clerk.

Knnma Court of Appeals. Southern De-
partment, Eastern Division,

No, 1,

The Kansis & Texnr Conl Company, plnln-
HiY in error,
Vil
JooJ Judd and Mary Judil, defendants In
orror.

Frror from Cherokee Digtrict Court,
AFFIRMED.

Sy llnbns, Ity the Court.  Dennison, P, J.

L. Where the owner of & Tarm has es-
Lildishsl her homestead therson, she may
lesve the same (or o Lemporary purpose,
with the Inten#on of returning, and If
doring ol the time of sueh nbsence
she retulng thot intention and refrains from
eatublishlng a homestead elsewhere, she
ht“ -_r:““' abandonsd the farm as her home-
slend,

All the Judges concurring,
A trua copy.

of Appeals, SBouthern De- |

| stroyed by |

Altest: W, 0. CHAMPE,
fHeal) Merk.
Konsas Court of Appeats, Houthern De-
partment, Bastern Division

No, 188

Atchison, Topoka & SBanta Fe Rallropd
Company, plaintilt in ercor,

Ve,
E. 1, Owengs, defendant In arror.

Frror ftom Monygomery DIistricr Conrt.
REVERBED,
By the Court. Bohoonover, J.
L The rasw of Rallway Company ve, Ly-
can, 5 Kas, &5, followed as to proof of
vitlug of hedge fence and clover telds dee

re¢ resulting from negligenco
of n rallroad company.

Bylabus,

£ The proof and fAndings of the Jury as a
basin for thelr general verdiet should cor-
’Il'ﬁl.ml'lﬂ with the averments In the plend-

1 "The allegations of

n&gllnm in um.'
ﬂll“lltl‘llﬂl‘ does not warran

A recovery

prout of negligence [n another ant dl f-rr-
\ ant matter, ﬁl Kas. 482,)
All the Judges coneurring,
A true copy.
Attest: W. 0. CHAMPE,
(Beal.) Clerk,

|
|
|
lg
1

Kansas Court of Appeals, Houthern Des
partment, Eastern Division.

No, 188

The Pheips Bigelow Windmill r_‘nmuw [
carporation dolng businesg under
virtus of the lnws of the Buate of Michi-
gan, plalatiff in error,

vis
G, Demming, (. B McIntire and Mar-
garot Melntire, defondants in error,

C

Error from Linn District Court,
DIBMIRSED
By the Conrt.

Byllnbus, Deniison, P. o

L The first and: second parvigraphs o
the syilabus in Parroa ve, Walker, \.1,
48, e wdopted an the uyllnhun in this tase

All the Judges oomcurring.

Al ‘lrula COPY. W
enl: . 0. UCHAM
18eul.) A (!;[]Eq"t

The Hansas Court of Appeals, Southern Do-
partment, Eastern l:li\T:lnn.

No,. 135,

Louls & Ban Frauclscd Rallway
Company, plaint® in error,

The Bt

A
Mury B, Beadlo, defendant in errvor.
Error from Crawford Distriet Court,
AFFIRMED.

Syllnbus. By the Court. Bc¢hoonover, J.
L Tha Instructions of the trinl eourt
which are not set forth In the opinlon are
n. iprovied snd adopted, nnd held to contain
e propositions of Inw applicable to the
fm:ln In this case,

L The record examined: Held, that no
errar prefudicinl to the defendunt helow
wis committed In the ndmisalon or re-
feciion of testimony.

L The speeinl Instroctons submitted by
the defendant below considered: Held, that
wo far ns they nre upplicable to ths |ssue
und evidence In this enase, they are cov-
ored by the Instructlons glven,

All the Judges concurring.

A true copy.
Attest: W, 0, CHAMPE,

[Seal.] Clerk.

Kansas Court of Appeals, Bouthorn De.
partment, Eastern Division

No. 180

The Missouri Paelfie Rallway Company,
plnlntirl' lll CITer,

W. H. Clark, de!endanl in error.
Error from Allen District Court,
AFFIRMED,

Byliatun. By the Court.

Where the question of negligence In sub-
mitted to & Jury, undeér proper instructions
as to the law, and the findings and verdiot
ure sustained’ by competent evidence, and
s npproved by the trikl court, the verdiot
wiil not be disturbed by this court, (Mls-
sourl Paclfic Rallwny Company v, Olark,
A% Pag, 799

All the Judges goncurring
A true ocopy.
W, O, tlh\.\ll'lh,

Schoonover, J.

Attant:
| Senl.) ler

Kanans Court of Appeals. Southern De-
partment, Enstern Division,

No. 2

J. N, Winklér, plninuff in ersor,
VE.
The Board of Counly Commissloners of
Miaml County, Kansas, defendant in
rror.

Brror from Miami Disteiet Court,
DISMIBSED.

Syllabus. By the Court, Schoonover, J.

“The ploadings and ogresd statement of
facts show that the amount In controversy.
and for which judgment could have besn
legally rendered, exclugive of costs, In the
eolirt holow decs not exceed $10: Held,
that this court has no Jurisdiction o hear
and detormine the cass, and that the ease
must be dismissed from this court, al-
though no question of jurisdiction  was
ralsed by cithor party.,”” (Thrall va, Falr-
brother, 1 Ka. Crt. App. 48L)

All the Judges concurcing,

A true copy.
W. 0, CHAMPE,

Attest:
[Beal.] Clork.

The Kinaas Court of Appeals, Southern D=
partment, Enastorn Division

. No. Te.
James A, Hutchings, plaintift in error,

VA,

Geo. A, Eddy nnd H, C. Cross, us Recejv-
ers of the Missouri, Ranans & Texss Rall-
wiy Company, dofendunts In ereor,

Hrray from Neosho District Court.
DISMISSED,

Svillabus, By the Court, Schoonover, J.

Where a4 case la commenced agalnst the
recelvers of a railroad company and after-
wards the receivera dle, and & ver ile
bonis non 1= nl'ipnlnlrd a8 their succesor,
and no attempt is made 1o substitute or
revive the utltm In the mune of

celver de bonls non, for m than
year mnr his np nt:mm:‘ Held. llhl.t -
motion to abate action for the

reason
that it hu not been revived, will be sus-

Ml tho Jm concurring.
W. 0. CHAMPE,
Clerk,

A\Kt-t.




